2019

THE
DEBRIEFING
SEASON REVIEW AND FALL ENGAGEMENT GUIDE

INTERESTED IN MORE THAN A DEBRIEF?

TABLE OF CONTENTS

For more information, please reach out.

Shareholder Proposals

4–7

Environmental Initiatives

8–9

Social Initiatives

10-11

Governance Initiatives

12–13

Say-on-Pay & Equity Plans

14–17

Newsworthy Updates

18–23

Appendix

24–25

Notes

26

Zally Ahmadi

Director, Corporate Governance & Executive Compensation
(212) 269-5553
zahmadi@dfking.com

All data provided in this review reflects statistics gathered from January through June 2019. Unless otherwise specified,
statistics detailed within this guide are based on companies found in the Russell 3000.

DISCLAIMER: This presentation includes current public information that we consider reliable, including data and statements made by third parties, but we do not
represent that it is accurate or complete, and should not be relied on as such. This information should not be considered, or used as, legal or financial advice.
©2019 D.F. King & Co., Inc. | Private Copy – Not For Distribution.

2

3

SHAREHOLDER PROPOSALS
Shareholder proposal submissions as a whole declined in 2019,
though the proportion of E&S-related proposals has grown.
The Debrief
• Fewer shareholder proposals are being submitted, and even fewer are going to a vote. In 2019, 703 proposals
were submitted, down 5%. Only 52% of proposals submitted went to a vote, compared to 70% in 2017, due in
part to the withdrawal of environmental and social proposals following engagement with proponents. 52% of
shareholder proposals in 2019 received over 30% of shareholder support, on par with what we saw in 2018.
• Approximately 62% of shareholder proposals in 2019 were related to environmental and social requests,
compared to approximately half of that in 2018.
• Shareholder proposal proponents continue to focus on large-cap companies, with almost 75% of proposals
being voted on at S&P 500 companies.
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TOP 12 SHAREHOLDER PROPOSALS

Key takeaways from the top 12 shareholder proposal
categories in 2019.
The Debrief
• There has been increased interest in shareholder proposals regarding political
contributions and lobbying requests, likely as a result of upcoming elections.
Submissions have increased by 14%, and support has increased by 32% over the
previous year.
• Although environmental proposals ranked high in submissions, only 24% of these
proposals actually made it onto ballots.
• Requests to reduce supermajority thresholds typically have the highest levels of
shareholder support.
• Although historically the top 10 has been overshadowed by governance proposals,
over the past few years, the landscape has evolved to focus primarily on
environmental and social initiatives.
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ENVIRONMENTAL INITIATIVES
Fewer environmental proposals make it onto ballots, likely driven by
increased transparency and collaboration with shareholders.
The Debrief
• Fewer environmental proposals are reaching a vote – issuers are increasingly willing to
reach agreements, and more are withdrawn. Only 26% of environmental proposals reached
a vote - proposals with the highest support levels typically requested GHG goals or climatechange reporting.
• There were fewer submissions and reduced levels of support - likely due to increased
disclosure across all industries as well as efforts to engage with investors to discuss
environmental initiatives. One hundred proposals were submitted (down 28% from 2018),
and average support for all environmental shareholder proposals decreased in 2019 to
26.1% from 31.4%.
• The largest sub-category, representing 40% of these proposals, continues to be climatechange proposals. Notably, no proposals passed this season - four climate-change
proposals passed in 2018 (up from three in 2017, the first time any such proposal passed).
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SOCIAL INITIATIVES

TOP SOCIAL PROPOSALS

Social issues dominated 2019’s shareholder proposal submissions.
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The Debrief

• The number of social proposals submitted during the 2019 proxy season
increased by approximately 45%. Political contributions and human rights
proposals saw a significant increase, likely due to the current political climate.
• Board diversity is the social topic that continues to gain momentum, with
large asset managers increasingly articulating their support for greater
board diversity. Notably, more than 80% of the increase in the number
of female directorships of the past decade occurred during the past five
years, with annual growth of female directorships exceeding 7% in each
of the past three years.
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• In 2019, approximately 47% of social proposals went to a vote, compared to
40% in 2018. Social proposals received an average support of 27.9% in 2019.
• First-time initiatives included illegal immigrant detention as well as fair
employment practices.

17
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• With regard to shareholder proposal submissions, social issues have
taken the lead in 2019. Marked increases in proposal submission efforts
include campaigns for lobbying and political contribution disclosures,
board diversity, and human rights.
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GOVERNANCE INITIATIVES

TOP GOVERNANCE PROPOSALS

Shareholders have increased focus on board-related proposals.
• Although governance-related proposals remain the most
common type of shareholder proposal voted on, they
have been surpassed in submissions by proposals with
social requests.
• Investors continue to scrutinize boards for issues such
as a lack of diversity and overboarding. As a result,
shareholder proposals on topics such as independent
board chair, board declassification, majority voting for
director elections, and seeking to adopt or amend proxy
access constituted nearly 43% of all governance-related
shareholder proposals.
• There were significant increases in requests to adopt
majority voting for the election of directors as well as
requests to reduce supermajority voting; the submission
levels for these proposals increased by 222% and 50%,
respectively. Although average support for majority
voting for directors dropped to approximately 42%,

average support for proposals requesting to reduce
supermajority requirements remained high at
approximately 65%.
• Although requests for independent chair took the
lead in submissions, none passed. Shareholders are
typically satisfied when a sufficiently empowered lead
independent director is appointed as an alternative to
mandatorily separating the CEO and chair roles.
• Overall pass rate continues to decline. This is due
in large part to a reduction in the relative number of
proposals relating to proxy access, majority voting,
and board declassification (a result of these measures
becoming market practice amongst larger companies).
In 2019, 13.8% passed, compared to 17% in 2018.
• Proxy access requests fall as the adoption becomes
market practice. Although requests to adopt proxy
access still have teeth, requests to amend the
provision have yet to gain traction.
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SAY-ON-PAY & EQUITY PLANS
Support remains high for both Say-on-Pay and Equity Plan proposals.
• Say-on-Pay failures remain in line with 2018 levels, and
average support remains high at approximately 90%.
• Equity plan approvals remain uneventful, with only two
failures recorded for 2019. The number of equity plans placed
on ballots so far this year has decreased from previous
years, likely due to the elimination of the 162(m) provision
that required shareholder approval of performance goals in
incentive plans every five years.
• Shareholder proposals regarding executive compensation
have increased over previous years, with proposals requesting
to tie environmental and social proposals to executive
compensation taking the lead. They aren’t passing, but are
receiving increased support – proposals requesting to tie drug
pricing to executive compensation have received the highest
support levels (approximately 27%).

Average vote results were

90%

average support for
Say-on-Pay proposals

30%
LOWER
for companies with an ISS
“against” recommendation

• Average vote result for companies that received an ISS
“against” recommendation is 30% lower than those that
received a “for.”
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SAY-ON-PAY FAILURE RATE
2017

AVERAGE SUPPORT (SAY-ON-PAY & EQUITY PLANS)
2018
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NEWSWORTHY UPDATES

No-Action Relief

Conflicting Management Proposals

Ordinary Business Exemptions

This year, companies challenged nearly 30% of shareholder
proposals through the SEC no-action process. Of these
proposals, the two most popular categories of proposals
were environmental-related (15%) followed by requests to
eliminate supermajority voting (10%).

Although the SEC has historically granted no-action relief
under Rule 14a-8(i)(9) on the basis of a conflicting management
proposal (for example, the exclusion of a proposal to reduce
the ownership threshold for special meetings due to its conflict
with a management proposal to ratify the existing threshold), we
recommend companies consider the new approach by ISS and
Glass Lewis when it comes to seeking these types of exclusions.

In late 2018, the Division of Corporation Finance issued Staff
Legal Bulletin No. 14J (“SLB 14J”), which provided guidance
on the exclusion of shareholder proposals on the basis that
they seek to “micromanage” the company. SLB 14J detailed
that, under the ordinary business exception, a company may
exclude a proposal for micromanaging if it “involves intricate
detail, or seeks to impose specific time frames or methods
for implementing complex policies.” As a result, nearly twothirds of climate/GHG proposals have been challenged, and
the SEC has provided no-action relief to over 45% of these
proposals, which is the highest percentage we’ve seen over
the last three years.

The most successful categories for exclusion were proposals
to reduce special meeting thresholds as well as animal rights
proposals, which both currently have a 100% success rate;
these categories are followed by human rights proposals
and eliminate supermajority voting, which both have success
rates near the 80% mark.

In their 2019 voting guidelines updates, both ISS and Glass Lewis
have stated that they may recommend against board members
at companies that have excluded shareholder proposals as a
result of conflicting management proposals.

NEARLY 50%

of challenged environmental proposals
were provided no-action relief by the SEC,
the highest percentage in over three years
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Exempt Solicitations Continue Upward Trend
Following the 2018 proxy season, we reported a significant
increase in the number of exempt solicitations due to
individual proponents such as John Chevedden and James
McRitchie launching numerous campaigns to garner support
for their shareholder proposals. So far in 2019, the trend
appears to continue, with notices of exempt solicitations
(PX14A6G filings) up by over 20% compared to the number
filed at this time last year.
Notably, the SEC staff published a Compliance and
Disclosure Interpretation last fall, which stated that the staff
would not object to a voluntary submission of a PX14A6G
filing while requiring the cover notice to clearly present that
such filing is being submitted on a voluntary basis. Another
interpretation was published during the same time frame to
specify how such information should be incorporated when
filing a PX14A6G form.
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Exempt solicitations are communications between
shareholders in which the SEC exempts the proponent
from distributing proxy materials to all shareholders.
These filed notices provide an easy and inexpensive
way for proponents to express their views beyond the
500-word limit imposed by Rule 14a-8; although many
of these PX14A6G filings are comprised solely of social
media posts, there are others, however, that utilize full
press releases.

Notices of exempt solicitations

INCREASED 20%

We anticipate seeing more of these types of
campaigns in 2020 and recommend companies be
prepared to engage with investors regarding potential
PX14A6G filings going forward.

N E W S W O R T H Y U P D AT E S
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MARYLAND

State Regulation of Board Diversity

• HB 1116 and cross-filed SB 0911, both approved in May, institute new annual
reporting requirements regarding the number of women serving on boards.

California made headlines last year following the passage of its board diversity
mandate – as a result, a number of other states have introduced legislation
regarding board diversity targeting and reporting:

• Effective October 2019, domestic stock and nonstock corporations with sales
and operating budgets exceeding $5M will have to include the number of women
serving on the board and the total number of members on their annual reports to
the State Department of Assessments and Taxation; the comptroller will ultimately
make female board representation data publicly available on its website.

CALIFORNIA

• Approximately 89% of California companies will need to make changes to their
board compositions to meet the new law’s requirements.
ILLINOIS
• HB 3394 (not yet passed) requires an annual reporting component to collect
information about board member diversity to be published online by the
Secretary of State.
MICHIGAN
• SB 115 (not yet passed) mirrors California’s SB 826; this would allow companies
until 2023, however, to meet requirements.
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NEW JERSEY

NY

• SB 826 requires California-headquartered companies to have at least one woman
on boards that have four members or less, two women on boards of five people,
and three women on boards of six or more; the companies have until 2021 to
make these changes.

MI
PA
IL
CA

NJ
MD

• NJ S2469 (not yet passed) seeks to implement requirements for proportional
female board membership. This would require all companies to have at least one
female director by the end of 2019, and by the end of 2021, additional female
directors would be required depending on the size of the board.
NEW YORK
• S. 4728 (not yet passed) proposes amending the state’s Business Corporation Law
in order to conduct a “Women on Corporate Boards Study,” to be published by
February 2022.
PENNSYLVANIA
• PA HR0114 (not yet passed) would allow companies until 2021 to have a minimum
of three women on boards with nine or more seats, a minimum of two women on
boards with five to eight seats, and a minimum of one woman serving on boards
with five or fewer seats.

N E W S W O R T H Y U P D AT E S

23

APPENDIX
(HISTORICAL VOTING DATA)
POLITICAL CONTRIBUTIONS/
LOBBYING
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ENVIRONMENTAL
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NOTES

IT’S BEEN OUR PLEASURE TO
PREPARE THE DEBRIEF FOR OUR
CLIENTS AND COLLEAGUES.
Here are some next steps you can take:
Schedule a more detailed review using the contact information below
Request additional booklets to share
Request additional information about this booklet’s contents

Zally Ahmadi
Director, Corporate Governance & Executive Compensation
(212) 269-5553
zahmadi@dfking.com

26

NOTES

27

THANK
YOU

48 Wall Street
New York, New York
(212) 269-5550
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